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Passed by Shri Uma Shanker , Commissioner (Appeals-II)
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Arising out of Order-In-Original No._As per orders
issued by: Additional Commissioner.,Central Excise (Div-III), Ahmedabad-II

T 37drerenett/ufaardy @ A Tasd gar (Name & Address of the Appellant/Respondent)

MU/s Cadila Pharmaceuticals Ltd.
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Any person an aggrieved by this Order-in-Appeal may file an appeal or revision application, as
the one may be against such order, to the appropriate authority in the following way:

HRT TRBR HT GANETOT G
Revision application to Government of India:
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A revision application lies to the Under Secretary, to the Government of India, Revision Application Unit,
Ministry of Finance, Department of Revenue, 4th Floor, Jeevan Deep Building, Parliament Street, New
Delhi-110001, under Section 35EE of the CEA 1944 in respect of the following case, governed by first
proviso to sub-section (1) of Section-35 ibid:
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In case of any loss of.goods where the loss occur in transit from a factory to a warehouse or to

another factory or from one warehouse to another during the course of processing of the goods in a
warehouse or in storage whether in a factory or in a warehouse
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(c) In case of goods expor’ted outside India export to Nepal or Bhutan, without payment of
duty. ' ‘
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(dy  Credit of any duty allowed to be utilized towards payment of excise duty on final
products under the provisions of this Act or the Rules made there under and such order
is passed by the Commissioner (Appeals) on or after, the date appointed under S2c.10%:
of the Finance (No.2) Act, 1598. e
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The above application shall be made in duplicate in Ferm No. EA-8 as specified under
Rule, 9-of Central Excise (Appeals) Rules, 2001 within 3 months from the date on which
the order sought to be appealed against is communicated and shall be accompanied by
two copies each of the OlO and Order-In-Appeal. It should also be accompanied by a
copy of TR-6 Challan evidencing payment of prescribed fee as prescribed under Section
35-EE of CEA, 1944, <nder Major Head of Account.
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The revision applicaticgn shall be accompanied by a fee of Rs.200/- where the amount
involved is Rupees One Lac or less and Rs.1,000/- where the amount involved is more
than Rupees One Lac.
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Appeal to Custom, Excise, & Service Tax Appellate Tribunal.
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Under Section 35B/ 35E of CEA, 1944 an appeal lies to :-
() Wwﬁwwwmgwﬁaww@wmmw

&1 fror ST e i A 8. A . IR, 7 feell @ T

(a) the special bench of ‘Custom, Excise & Service Tax Abpellate Tribunal of West &gngk
No.2, R.K. Puram, New Delhi-1 in all matters relating to classification valuation and.
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(b) To the west regional bench of Customs, Excise & Service Tax Appeliate Tribunal
(CESTAT) at O-20, New Metal Hospital Compound, Meghani Nagar, Ahmedabad : 380
016. in case of appeals other than as mentioned in para-2(i) (a) above.

N Al Sy S4rel 2 gl HYY 10000/~ W ¥
W%'W$mﬁﬁd3ﬁm|ww
srrarzmg‘rmﬁwm@wwaﬁmﬁm%l




iw

T 1 1 e S IR B ¢ Rew #1 ' . :

The appeal to the Appellate Tribynal shall be filed in quadruplicate in form EA-3 as
prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be
accompanied against (one which at least should be accompanied by a fee of Rs.1,000/-,
Rs.5,000/- and Rs.10,000/- where amount of duty / penalty / demand / refund is upto 5
Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the form of crossed bank draft in
favour of Asstt. Registar of a branch of any nominate public sector bank of the place
where the bench of any nominate public sector bank of the place where the bench of the
Tribunal is situated. '
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In case of the order covers a number of order-in-Original, fee for each O.1.0. should be
paid in the aforesaid manner not withstanding the fact that the one appeal to the
Appellant Tribunal or the one application to the Central Govt. As the case may be, is
filled to avoid scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each.
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One copy of application or O.1.0. as the case may be, and the order of the adjournment
authority shall a court fee stamp of Rs.6.50 paise as prescribed under scheduled-I item
of the court fee Act, 1975 as amended.
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Attention in invited to the rules covering these and other related matter contended in the
Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.
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For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty confirmed by
the Appellate Commissioner would have to be pre-deposited. It may be noted that the

pre-deposit is a mandatory condition for filing appeal before CESTAT. (Section 35 C (2A)
and 35 F of the Central Excise Act, 1944, Section 83 & Section 86 of the Finance Act, 1994)

Under Central Excise and Service Tax, “Duty demanded” shall include:
(i) = amount determined under Section 11 D;
(i) amount of erroneous Cenvat Credit taken;
(iiy  amount payable under Rule 6 of the Cenvat Credit Rules.
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In view of above, an appeal against this order shall lie before the Tribunal on paymept oﬁ/O?i/o;,\

of the duty demanded where duty or duty and penalty are in dispute, or penalty, whergjp’e'nglt
alone is in dispute.” S
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-4 - F.NO.V2{30]618120/Ahd-I/APP-11/15-16
F.NO.V2[30]9/EA-2/APPEAL-1I/15-16

- ORDER IN APPEAL

The subject appeals are filed by M/s. Cadila . Pharmaceuticals Ltd.
S5.no0.1389,Trasad Road, Dholka, Dist: Ahmedabad{hereinafter referred to as ‘the
appellant)against Order in Original No.07/ADC/2015/DSN & No.40/ADC/2015/MKR
(hereinafter referred. to as ‘the impugned orders) wpassed by the Additional
Commissioner, Central Excise, Ahmedabad-II (hei"eihafter referred to as ‘the
adjudicating authority’). The appellant is engaged in the manufacture of
Pharmaceutical Products falling under Chapter 30 of the_Céntral Excise Tariff Act,
1985[hereinafter referred as CETA-1985] they are also availing the benefit of CENVAT
credit under .Cenvat Credit Rules,2004.The department has also filed an appeal
against the brder in Original No.69-73/ADC/2015-DSN dated 20-3-15.

2. The facts in brief of the case are, during the course of audit .by the
deparfmen_t, it was revealed that the appellant had appointed 24 Consignee &
Sales agents fdr distributing their final products. The appellant has availed credit
of Service Tax uﬁder the head "Clearing and Forwarding Services" on the basis
of 'Debit notes’ which is not considered as valid documents under Rule 9(1) and
9(2]of the cenvat Credit Rules, 2004. The activity carried out by the said C&F
agents was beyond the place of removal and therefore, same was not covered- under
the definition of input service. The said appellant wrongly availed the Cenvat
credit which is not admissible to them. Further, it app"eared that the Debit Notes,
on the basis of which credit was availed, such documents cannot.be considered
valid for availing credit. the same did not fall within the ambit of the definition of input
service. under Rule 2(l) of the Cenvat Rules, 2004 and also did not fall within Rule
4(7), Rule 9(1) a Rule 9(2) of Cenvat Credit Rules, the appellant has contravened the
provision of Rule 3(1} read with Rule 2(1) of Cenvat Credit Rules, Therefore
said Cenvat Credit is disallowed in terms of the provisions of Rule 14 of
the CCR 2004 read with SvectionllA.(l) of CEA1944 ,and liable to penalty
under Rule 15(1) of theCCR, 2004. Interest also liablé to be recovered
under the provisions of Rule 14 of the Cenvat Credit Rules, 2004.seven
Show Cause notices covering the period from November-2004 to sept-2013 was
issued. The said SCN’s Wére adjudicated vide the impugned orders, wherein the

adjudicating authority confirmed the demand along with applicable interest and

imposed penalties.

3. Being aggrieved with the impugned orders the appellant filed the instant appeals,

on the following grounds ;

They have appointed 24 consignee and sales agents, throughout the
country for distributing their finished goods. Such agents have charged for
the services and, they have paid service tax thereon under the category of""' o
C&F Agents. this issue is covered by the decision of Hon'ble High Court of / )
Gujarat in the case of Cadila Healthcare Ltd., reported in 2013 (30) S.’I‘.R. 3/ . '

(Guj.). The relevant para is reproduced as under; - \
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o *FNO.V2[30]618&120/Ahd-I/APP-11/15-16
-*? S 'zFNO V2[30]9/EA-2/APPEAL-II/15-16
"§.4 Clearing and Forwardzn% servzces “In thzs regard it was the case of the
assessee that service rendered by C & gents were in relation to sales
promotionand,therefore,iNPutSErviCe.....  wovevveeinirnenene e the
services rendered by the C & F agents cannot be said to be fn the nature of sales
promotion. This issue stands answered accordingly, in favour of the assessee and

against the revenue."

As regards the issue of the documents on which the credit has been
availed, it is submitted that the debit note is same as invoice and the
requirement of Rule 4, as regards the information to be contained, is also

fulfilled. They relied on following decisions;

1.2014(34) STR66(Tri.Ahmd.]CCEX.DAMANVJALARAMPLASTICPACK42 014(8)TMI34
2[CESTATMUMBAI] 2.MAHINDRA & MAHINDRA LTD V/s CCEX2014 3. TMI
290 CESTAT[Ahm] Elecon Information Technology Ltd. V CCE,Vadadora-

That the provision of section 11A required mala fide intention in order to
invoke the extended period. They Rely upon Gujarat High Court decision in the case
of Meghmani Dyes - 2013 (288) ELT 514 (Guj.) The matter involved question of

interpretatidn of provisions.

4, Personal hearing in the matter was held on 19.08.2016, wherein Shri S.J.
Vyas, Advocate, appeared on behalf of the appellant and reiterated the submissions
made in their grounds of appeal. He submitted copies of case laws. I have carefully
gone through the records of the case as well as the written submissions made by the
appellant. I find that the issue to be decided is the admissibility of Cenvat Credit taken
on the strength of Debit Notes issued by their- Consignment Sales
Agents. The denial has been on two grounds, namely a) it do not fall within the
definition of "input service" as given in Cenvat Credit Rules, 2004, b ) while
the sub rule (1) of rule 9 of CCR prescribes list of documents on the basis of
which Cenvat credit availment by the manufacturer and the sub rule (2)
thereof further providing that it should contain all the particulars as
prescribed under the Service Tax Rules1994, the debit note on which credit
has been taken are not prescribed document. I find that the Hon’able High
Court of Gujarat, in the case of Cadila Healthcare Ltd, reported at 2013 (30)
STR 3,[GUJ] has decided the issue of premises of the C &F Agent would be the

place of removal in term of Central Excise Act,1944.Inview of above, I hold

that services of Clearing and Forwarding Agent is an input service for the

appellant and admissible for Cenvat credit.

5. There is another allegation that the debit notes on which credit has been
taken are not prescribed documents in terms of sub rule (1) of rule 9 of the
Credit rules nor do they contain all the essential particulars as mandated in

sub rule (2) of rule 9- ibid and therefore, the credit taken is not adm1831ble It

should contain the particulars as specified in Rule 4A of Service Ta

Rules1994.The Rule 4A supra provides that;
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- ‘F.NO.VZ[30]9/EA-2/APPEAL-II/15-16
"Every-personvproz)iding taxable service shall not later than thirty ddysrfrom
the date of completion of such taxable service or receipt of any.payment
towards the v.alue of such taxable se earlier, issue an invoice, a bill or, as the
case may be, a challan signed by such persons or a person authorized Zﬁy him in
respect of thable service provided or agreed to be provided ancl such invoice, bill
or, as the case may be, challan shall be serially numberad and shall confqi’n thé
followiné, namely (I} the name, address and the registration number of such
person; {ii) the name and address of the person receiving taxable .service; (iii)
description and value of taxable service provided or agreed to be provided; and
(iv) the service tax payable thereon.” '
‘In fact, the sub rule (2) of rule 9 reiterates the above requirement by
stating that; "No CENVAT credit under sub-rule (1) shall be taken unless alt the
particulars as prescribed under the Central Excise Rules, .2002 or the Service Tax

Rules, 1994, as the case may be, are contained in the said document” Q

6, The instant notices clearly alleges that they have continued to follow the
same practice of ‘wrongful availment and utilization of CENVAT credit.. Said
show cause notices issued on the ground that the debit notes does not contain
the information. I rely on the decisions of 1. CCE, Indore v Gwalior Chemicals
Ind, Ltd at 2011 (274]ELT 97 [T]] 2. CCE, Dam.an‘ Vs Jalaram Plastic Mack
reported at 2014 (34) ELT 66. 3.M/s Elecon Informétior:i Technology Ltd Vs CCE,
.Vadodara-reported at 2014 (4) TMI 290. Therefore, I conclude that the debit notes
on which the said appellant has taken the disputed cenvat credit on the basis of
'Debit notes’ can be considered as valid documents under Rule 9(1) and 9(2] of the
cenvat Credit Rules,2004, if all the debit notes contains the information
which is required to be mentioned as stipulated in sub Rule 9(2) of the Cenvat

Credit Rules 2004, and then cenvat credit should be allowed to the appellant.

8. In view of the foregoing discussion and findings, the matter is remanded
back to the adjudication authority for preper verification, whether all
debit notes contains the information which is required to be mentioned as
stipulated in sub Rule 9(2) of the Cenvat Credit Rules 2004, and then cenvat
credit should be allowed to the appellant.

9. 3rdfrerdl GANT o T 918 el T RUCRT FURieRT airr & T e §1

The appeals filed by the appellant stand disposed off in above terms. . \N/)
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[K.K.Parmar )
Superintendent (Appeals-II)
Central excise, Ahmedabad.
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By Regd. Post A. D . La o
M/s. Cadila Pharmaceuticals de,

[

Survey no.1389,
Trasad Road,

Ta-Dholka,
Dist- Ahhmedabad
Copy to :

1. The Chief Commissioner, Central Excise, Ahmedabad.

2. The Commissionef, Central Excise, Ahmedabad-II.

3. The Asstt. Commissioner, Central ‘Excise, Div-1II, Ahmedabad-II
4. The Asstt.Commissioner (Systems), Central Excise, Ahmedabad-II.
5. Guard file.

6. PA file.







