
m'lflf<I "ijj<ffi

::317# (3r4hr-1) nnr azniz,#4tr 3-qr

res::
0/0 THE COMMISSIONER (APPEALS-II), CENTRAL EXCISE,
7fi #ifs, #4hr-u green arc, 7Floor, Central Excise

~fc.1~ fc.l c), Building,4 c/i c/i trffi, Near Polytechnic,
31l#-4al&7, 31#III : 380015 Ambavadi,

Ahmedabad:380015

en ~~ (File No.): V2(30) 61 & 120/Ahd-ll/Appeals-II/ 2015-16 &

. V2(30)9/EA-2 /Appeals-II/ 2015-16 / ~ ~/-J~f'
2ralT 377l II(Stay App. No.): .

~ 3-l"R;'~T ~ (Order-In-Appeal No.): AHM-EXCUS-002-APP- 052-053-054 -16-17

fain (Date): 27.10.2016, 5rta t art (Date of issue): e;,g/ If / f b
• (' ( I

~ 3cRT ~Teo{, 3-ITTJm(~-II) mu mfu:r
Passed. by Shri Uma Shanker, Commissioner (Appeals-II)

iJf 3-ITTJm,~ ~ ~.~-III), 3-le,J-lc;liillc;- II, 3-ll.>§fMl.!I rr 5rt
C me seer ifeaiafa

Arising out of Order-In-Original No. As per orders
issued by: Additional Commissioner.,Central Excise (Div-III), Ahmedabad-II

ti" Jl41C'lc/ici~/Wklcllcfl cnr c=rrci:r ~ t@T (Name & Address of the Appellant/Respondent)

M/s Cadila Pharmaceuticals Ltd.

~ -am'n ~ 3fCfR.r 3TI?;Qf t~ 3-loJ lITTT cn{qf i ill %" ~ 3TI?;Qf <ll" i;rfc:t "ll"~ .fRr
Tat ag# 3ff@rant at 3fCfR.r m wrfra=rur ~~ ~ 'ffc/iill i I

Any person an aggrieved by this Order-in-Appeal may file an appeal or revision application, as
the one may be against such order, to the appropriate authority in the following way:

a:n«f m<nR" qj"f l_fcrt'ra;ur~ :
Revision application to Government of India:

0 (1) {en) (i) is,tr 35=u ra 3rf@)fzr 1994 c!TI" 'lRT 31'lcl Ena aar a maii h a ii q@ta arr
en)" 3Q"-'UIB Cll" lJ~~ Cll" .3R,JRf wrfra=rur~ ~ ~. a:n«f m<nR , fcm ~.~
Rama, alf ±ifs, far u araa, zi ari,a$ fee-10001 at # 5# aRgt j

A revision application lies to the Under Secretary, to the Government of India, Revision Application Unit,
Ministry of Finance, Department of Revenue, 4th Floor, Jeevan Deep Building, Parliament Street, New
Delhi-110001, under Section 35EE of the CEA 1944 in respect of the following case, governed by first
proviso to sub-section (1) of Section-35 ibid:

(ii) ~ m c!TI" m-F.t h mar ii sa rf arat f@ft aisra z JR chFFW1o1 * m fclml"
~t~~ *m ~ crJE sV WT R,m fcITT:fl"~ m a=isR * ~ %" fcRr) chF{@crl
ii zn ff sisra i zt m 6 ufn h aha g &t]

In case of any loss of goods where the loss occur in transit from a factory to a warehouse or to
another factory or from one warehouse to another during the course of processing of the goods in a
warehouse or in storage whether in a factory or in a warehouse

(@) :!=fffif c)l- mR fclml" U"[ m w;w * Fc-l.!JHaa m ~ m m c)l- fclfc-lJ-l~ □1 * 3Cl<lPT ~
adm w5urar gen h Raz h ma ii sit aa h az fns lg z Jr ii fznifa ?
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C
(c) In case of goods exported outside India export to Nepal or Bhutan, without payment of

duty. .

3ifui:T~ c#l" ~~ -m- T@R -m- ~ "GTI' ~~ l=fRl c#l" ~ t 3Tix -qff 3Tfcm "GTI' ~·
tTRr ·qci· frrWT -m- ~ 3~, 3m -m- &m qrfur at ma u u ara ii fclro anm-;.'f<:li:r (.=f.2) 1993

Irr 109 rt fzga fag I; tl

(d) Credit_ o_f any duty allowed to be utilized towards payment of excise duty on final
products under the provisions of this Act or the Rules made there under and such order
is passed by the Commissioner (Appeals) on or after, the date appointed under {~~c.1·~""-·
of the Finance (No.2) Act, 1998. c-~-..':IF

(«) #ha snar yen (sr4ta) Rzura#, 2oo1 fm o aifff&e qua ism sg--o i ufzi
Ti, 3)fa arr?r # If am?gr hfa ff al T-fffi cfi 'l-00 ~-&rnT ~ 3191c1 3ffl c#l" GT-GT
~ "c5 WQ.T '3"fmr ~ fcl,[fr ufRf 'cfTfITTr I ~ WQ.T Will ~- al grgflf sift er 35- ij
Flmfur 11>'1 c5 'lj<mA c5 ~ c5 WQ.T i't3l"R-6 'cffc1A a 4R sf et# afe;1

The above application shall be made in duplicate in Form No. EA-8 as specified under
Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date on which
the order sought to be appealed against is communicated and shall be accompanied by
two copies each of the 010 and Order-In-Appeal. It should also be accompanied by a
copy of TR-6 Challan evidencing payment of prescribed fee as prescribed under Section
35-EE of CEA, 1944, -~.nder Major Head of Account.

(2) ~ 31WcR cfi"-WQ.T ugi vivaa v rq q?1 zu \NIB ·cpl, "ITT "ITT~ 200/- ffi~
c#l" v!TC! 3ITT wef icaaa Va ara a vnar st m 1 ooo /- c#l" 1:!fm :f@A c#l" v11C! I

r .
The re,dsion application shall be accompanied by a fee of Rs.200/- where the amount
involved is_ Rupees One Lac or less and Rs.1,000/- where the amount involved is more
than Rupees One Lac.

0

(1)

(a)

(b)

(2)

ah€) sq zrea 3pf@,R4,, 1944 c#l" m 35-fr/35-~ cfi 3"fc'fT@:­

Under Section 358/ 35E of CEA, 1944 an appeal lies to :-

affaar czaia vi#fer ft mm tr zycan, hrUn zgea vi vars an4ta urn@raw
a fa@ts q)fear awe cit i 3. 311'<. *· "9,'<1,, ,-J{ ~ ~ ~ .

the special. bench of ·Custom, Excise & Service Tax Appellate Tribunal of West ~'19k
No.2, R.K. Puram, New Delhi-1 in all matters relating to classification valuation and.

qfiRer uRd 2 (4)' i T; 3gar -m- 3@fcIT #t r@la , r4tat a mah v4tr zca, #tr
Una as ga hara arfu mznf@ear (frec) al uf?a bar f1feat, 3rnraar i st-20,

~131Rqcc1 cbA.Jl'3o-s, -~ -;::rrR, 3ITFfcITffR-380016.

To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal
(CESTAT) at 0-20, New Metal Hospital Compound, Meghani Nagar, Ahmedabad : 380
016. in case of appeals other than as mentioned in para-2(i) (a) above.

a4ta snea gen (3r4ta) Ruma6#, 2oo1 #l rt o a sifa rra sg-3 i frfR fh; 1g
ar9la =urn1faoi al nu{ r9a cfi" fcr%: 3m ~ lf(( 3ffl cJfl" 'cfT'< m'am "fflmr vl6f ~~
c#l" Titrr, ~ ct'r BM 3ITT wwrr Tarr up+far I; 5 al4 IT \:l""fffi cpl=[ t "cfITT ~ 1 ooo/- 1:!fm ~
mi-fr I giqr gyca #t air, ants a6t Tii1T 3ffi WWTT Tfm~~ 5 "ciiruf m 50 "ciiruf (!cp m-:-c.rr.
ow sooo/- r tornrt sdi sa zra # mt, anon tr air «rnr rnrif-67z,$jjp.R,3
a zn Ura wnrr & ae sg 1oooo/-- #l urn etfi al va arr «fer.. irii_? 2}
eRia to srre w # #air a st as rs sr er a fawn #fa fa ,#%@ft# %%
~rrurr cbT m· ufITT '3cRl~ c&f ~ ft-Q@ -g I \ ;' ' \ '.ij'\'. ~ ""t'
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#mt gycan, #tr Ira zrca vi hara arf)tr zmrntp@raw1 a >ifu 3fi:frc;,:­
Appeal to Custom, Excise, & Service Tax Appellate Tribunal.
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yr ± • ««%;

~°¥ff ~~ cf> xtlCf ~ ~tf c#r Wf[f 1 <li~~~~E~~~ cf> mfr -;,-rfiIB ,HJ4\i1Plcb ~- cf> ~ cJfr
~xsff cITT m ~ ~~ cJfr ifu> ~.Q;@ % l' '\ ·, .{ - . ·

} e
The appeal to the Appellate Tril:>unal st,all be filed . ii) quadruplicate in form EA-3 as
prescribed under Rule 6 of ct'ntral' Excise(Appeal) Rules, 2001 and shall be
accompanied against (one which at least should be accompanied by a fee of Rs.1,000/-,
Rs.5,000/- and Rs.10,000/- where amount of duty / penalty I demand I refund is upto 5
Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the form of crossed bank draft in
favour of Asstt. Registar of a branch of any nominate public sector bank of the place
where the bench of any nominate public sector bank of the place where the bench of the
Tribunal is situated. ·

(3) ~ ~ ~ ~ ~ ~ 3ntm cfiT~ ·mm i m ~~ ~~ cf) ~m cfiT 'T@R~
inr fhzn arr alRe; zr zI cf> st gg sf fa frat udt arf aa # fg zenferf srft6hr
nrzn@rau at ya 3r@la at a{ha war at ya 3mar fcl;1:JT 'GITTIT t I

In case of the order covers a number of order-in-Original, fee for each 0.1.0. should be
paid in the aforesaid manner not withstanding the fact that the one appeal to the
Appellant Tribunal or the one application to the Central Govt. As the case may be, is
filled to avoid scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each.

0

0

(4).

(6)

=mnrerzr zyca srf@,fr 197o rent zit@r t~-1 cf> 3TffT@ fi~ ~~ '3<fff 3TmcR m
~- am?gr zqenfenf fvfzr If@rant a arr iiu)a #t va 4R u Xii.6.50 tR1 cfiT "'1.Jllllirtll ~

[ease an @tr a1Reg

v#tr zycn, a4tr Una zyca vi hara s@#1 =nnfeaowr (Rrec), # uRa srfat cf) lWwf ~
~-a=rm (Demand)-qcr 'ds (Penalty) cfiT 10% ~~ #set 31fearsk 1 zrifa, 3rf@raaaqa sran 1o #ls
~ t" !(Section 35 F of the Central Excise Act, 1944, Section 83 & Section 86 of the Finance Act,

1994)

~~~f<Kfi Jtrnrcrr cfR'~ .3fc:rm:r , ~TTfa:lc;r "tITT"lT "cnc~cfi'r -a:rm"(DutyDemanded) -
.::,

(i) (Section)~ 11D ha fffa uf@r;
(ii) frzmraa?dz #fez #r@r;
(iii) rddefuaii frzrn 64az 2zrzf@r.

¢ .:fe' 'CJ<l'.-;;r-aTT 1z;ffi@" 3fCira' #~ 'CJ<l'-;;r-aTT cfi'l" t'fiifoiT #, 3ftflN'~ ffl ~~~~Rt G!a=rr~-Tml.
4 2

One copy of application or 0.1.0. as the case may be, and the order of the adjournment
authority shall a court fee stamp of Rs.6.50 paise as prescribed under scheduled-I item
of the court fee Act, 1975 as amended.

(5) z sit via@mai aht fzirwa an fr#i at 31N 'llf t'l!Ff 3~TI fcl;1:JT 'GITTIT % "GIT fl~.
airwar zca vi hara 37fl4h1 mrznf@raw (atuffaf@e) fr, 1982 lf f1i%TI % I

Attention in invited to the rules covering these and other related matter contended in the
Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.

For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty confirmed by
the Appellate Commissioner would have to be pre-deposited. It may be noted that the
pre-deposit is a mandatory condition for filing appeal before CESTAT. (Section 35 c (2A)
and 35 F of the Central Excise Act, 1944, Section 83 & Section 86 of the Finance Act, 1994)

Under Central Excise and Service Tax, "Duty demanded" shall include:
(i) amount determined under Section 11 D;
(ii) amount of erroneous Cenvat Credit taken;
(iii) amount payable under Rule 6 of the Cenvat Credit Rules.

zr czar i ,gr arr2er a uf 3r4la qfwr a acer szi arcs 3rrar rca r aus Rafa m- ar 1IPf fcnir
'a'JV ~W<fi' c); 10% mrcrrar tR 3ITT" ~ tcn;r ~ R1c11Ra "ITT a-Gf ~ c); 10% mrcrrar r #r sra at

.::, .::, .::,

In view of above, an appeal against this order shall lie before the Tribunal on payme9~]};0..
of the duty demanded where duty or duty and penalty are in dispute, or penalty, whe;t.•.cpe~-

1

{ ,;_,~·.\

alone Is m dispute. (·" ,, \.· · '-':/ \~, ::::,)
/,:; ;''. •v :\'Y\ ,:.;% I\\. . t~;,-c,: ,, \..... I,e ««s .6 ?-.... v-c -;. -) . .!'< "ago»s° ?
Sara+mera.us-



F.NO.V2[30]61&120/Ahd-II/APP-II/15-16
F.NO.V2[30]9/EA-2/APPEAL-II/I5-16

ORDER IN APPEAL

The subject appeals are filed by M/s. Cadila Pharmaceuticals Ltd.
S.n0.1389,Trasad Road, Dholka, Dist: Ahmedabad(hereinafter referred to as 'the

appellant)against Order in Original No.07/ADC/2015/DSN & No.40/ADC/2015/MKR
(hereinafter referred. to as 'the impugned orders') passed by the Additional

Commissioner, Central Excise, Ahmedabad-II (hereinafter referred to as 'the
adjudicating authority). The appellant is engaged m the manufacture of

Pharmaceutical Products falling under Chapter 30 of the Central Excise Tariff Act,

1985[hereinafter referred as CETA-1985] they are also availing the benefit of CENVAT

credit under .Cenvat Credit Rules,2004.The department has also filed an appeal

against the Order in Original No.69-73/ADC/2015-DSN dated 20-3-15.

2. The facts in brief of the case are, during the course of audit .by the
department, it was revealed that the appellant had appointed 24 Consignee &

Sales agents for distributing their final products. The appellant has availed credit

of Service Tax under the head "Clearing and Forwarding Services" on the basis
of 'Debit notes' which is not considered as valid documents under Rule 9(1) and

9(2]of the cenvat Credit Rules, 2004. The activity carried out by the said C&F

agents was beyond the place of removal and therefore, same was not covered- under

the definition of input service. The said appellant wrongly availed the Cenvat
credit which is not admissible to them. Further, it appeared that the Debit Notes,

on the basis of which credit was availed, such documents cannot. be considered
valid for availing credit. the same did not fall within the ambit of the definition of input
service under Rule 2(1) of the Cenvat Rules, 2004 and also did not fall within Rule
4(7), Rule 9(1) a Rule 9(2) of Cenvat Credit Rules, the appellant has contravened the
provision of Rule 3(1) read with Rule 2(1) of Cenvat Credit Rules, Therefore
said Cenvat Credit is disallowed in terms of the provisions of Rule 14 of
the CCR 2004 read with Section 1 lA (1) of CEA1944,and liable to· penalty
under Rule 15(1) of theCCR, 2004. Interest also liable to be recovered
under the provisions of Rule 14 of the Cenvat Credit Rules, 2004.seven

Show Cause notices covering the period from November-2004 to sept-2013 was
issued. The said SCN's were adjudicated vide the impugned orders, wherein the
adjudicating authority confirmed the demand along with applicable interest and
imposed penalties.

3. Being aggrieved with the impugned orders the appellant filed the instant appeals,

on the following grounds ;

They have appointed 24 consignee and sales agents, throughout the
country for distributing their finished goods. Such agents have charged for
the services and, they have paid service tax thereon under the category of .,
C&F Agents. this issue is covered by the decision of Hon'ble High Court of
Gujarat in the case of Cadila Healthcare Ltd., report.ed in 2013 (30) S.T.R.. ;/ \,i_ \

2(Guj.). The relevant para is reproduced as under; {5
'·, .,..·'\" ;~; ~· ~-, .

-S··._«

0

0
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"5 .4 Clearing and Forwarding, services:"In this regard it was the case of the
4A: · .coy '

assessee that service rendered by C & agents were in relation to sales

promotionand, therefore, inputservice....­ . the

0

0

services rendered by the C & F agents cannot be said to be in the nature of sales
promotion. This issue stands answered accordingly, in favour of the assessee and
against the revenue."

As regards the issue of the documents on which the credit has been

availed, it is submitted that the debit note is same as invoice and the

requirement of Rule 4, as regards the information to be contained, is also

fulfilled. They relied on following decisions;

1.2014(34)STR66(Tri.Ahmd.]CCEX.DAMANVJALARAMPLASTICPACK42014(8)TMI34

2[CESTATMUMBAI] 2.MAHINDRA & MAHINDRA LTD V/s CCEX2014 3. TM!
290 CESTAT[Ahm] Elecon Information Technology Ltd. V CCE,Vadadora­

That the provision of section 1 lA required mala fide intention in order to

invoke the extended period. They Rely upon Gujarat High Court decision in the case

of Meghmani Dyes - 2013 (288) ELT 514 (Guj.) The matter involved question of

interpretation of provisions.

4. Personal hearing in the matter was held on 19.08.2016, wherein Shri S.J.
Vyas, Advocate, appeared on behalf of the appellant and reiterated the submissions

made in their grounds of appeal. He submitted copies of case laws. I have carefully
gone through the records of the case as well as the written submissions made by the
appellant. I find that the issue to be decided is the admissibility of Cenvat Credit taken
on the strength of Debit Notes issued by their- Consignment Sales

Agents. The denial has been on two grounds, namely a) it do not fall within the

definition of "input service" as given in Cenvat Credit Rules, 2004, b ) while
the sub rule ( 1) of rule 9 of CCR prescribes list of documents on the basis of
which Cenvat credit availment by the manufacturer and the sub rule (2)
thereof further providing that it should contain all the particulars as
prescribed under the Service Tax Rules 1994, the debit note on which credit
has been taken are not prescribed document. I find that the Hon'able High
Court of Gujarat, in the case of Cadila Healthcare Ltd, reported at 2013 (30)

STR 3,[GUJ] has decided the issue of premises of the C &F Agent would be the
place of removal in term of Central Excise Act, 1944.Inview of above, I hold

that services of Clearing and Forwarding Agent is an input service for the

appellant and admissible for Cenvat credit.

5. There is another allegation that the debit notes on which credit has been
taken are not prescribed documents in terms of sub rule (1) of rule 9 of the

credit rules nor do they contain ail the essential particulars as mandated in •Sn
sub rule (2) of rule 9. 1b1d and therefore, ~~e cr~d1t taken 1s not adrm~s1bl~: 17tc?';. c,;{t//., , :~:;;-,.
should contain the particulars as spec1fied 1n Rule 4A of •

E: 'BA8 L
Rules1994.The Rule 4A supra provides that; "· ::;»g"> · 9I V'.yQ* 1"."f'. ,0..;:')-, ...,_'_;/

}: +HM4e@' «eii#a
tar.z.-­
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"Every person providing taxable service shall not later than thirty daysfrom

the date of completion of such taxable service or receipt of any payment

towards the value of.such taxable se earlier, issue an invoice, a bill or, as the
case may be, a challan signed by such persons or a person authorized by him in
respect of taxable service provided or agreed to be provided .and such invoice, bill
or, as the case may be, challan shall be serially numbered and shall contain the

. .

following, namely (I) the name, address and the registration number of such

person; (ii) the name and address of the person receiving taxable .service; (iii)

description and value of taxable service provided or agreed to be provided; and

(iv) the service tax payable thereon."
· In fact, the sub rule (2) of rule 9 reiterates the above requirement by

stating that; "No CENVAT credit under sub-rule (1) shall be taken unless alt the
particulars as prescribed under the Central Excise Rules, 2002 or the Service Tax
Rules, 1994, as the case may be, are contained in the said document"

6, The instant notices clearly alleges that they have continued to follow the

same practice of wrongful availment and utilization of CENVAT credit.. Said
show cause notices issued on the ground that the debit notes does not contain

the information. I rely on the decisions of 1. CCE, Indore v Gwalior Chemicals
Ind, Ltd at 2011 (274]ELT 97 [T]] 2. CCE, Daman Vs Jalaram Plastic Mack
reported at 2014 (34) ELT 66. 3.M/s Elecon Information Technology Ltd Vs CCE,
.Vadodara-reported at 2014 (4) TMI 290. Therefore, I conclude that the debit notes

on which the said appellant has taken the disputed cenvat credit on the basis of

'Debit notes' can be considered as valid documents under Rule 9(1) and 9(2] of the
cenvat Credit Rules,2004, if all the debit notes contains the information
which is required to be mentioned as stipulated in sub Rule 9(2) of the Cenvat
Credit Rules 2004, and then cenvat credit should be allowed to the appellant.

8. In view of the foregoing discussion and findings, the matter is remanded
back to the adjudication authority for proper verification, whether all
debit notes contains the information which is required to be mentioned as

stipulated in sub Rule 9(2) of the Cenvat Credit Rules· 2004, and then cenvat

credit should be allowed to the appellant.

9. 3r#trait arrz#tas 3r4tit mr fart 3qi#a ahafur star el

0

0

.Ase9s
[K.K.Parmar )

Superintendent (Appeals-II)
Central excise, Ahmedabad.

,".
(3arr 2i#)

3rrzraa (3r4tr - II).::,

The appeals filed by the appellant stand disposed off in above terms.
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By Regd. Post A. D
+

M/s. Cadila Pharmaceuticals Ltd.,
Survey no.1389,

Trasad Road,
Ta-Dholka,

Dist- Ahmedabad

Copy to:

1. The Chief Commissioner, Central Excise, Ahmedabad.

2. The Commissioner, Central Excise, Ahmedabad-II.
3. The Asstt. Commissioner, Central Excise, Div-III, Ahmedabad-II
4. The Asstt.Commissioner (Systems), Central Excise, Ahmedabad-II.

5. Guard file.

6. PA file.




